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i &-A — Sample of Fluctuation Clauses

Al. Sample clauses for Risk Proportion Approach

1. The interim payment and final payment shall include an adjustment in accordance
with the provisions of this clause. The net total of such adjustments shall be used in
determination of the final account.

2. For the purposes of this clause:-

(@)

(b)

(©

the Consumer Price Index (CPI) shall be the Consumer Price Index (C) (or any
specified index) published monthly by the Census and Statistics Department of
the Government of Hong Kong.

“Base CPI Figure” shall mean the CPI figure (or any specified index) for the
month in which the date for the return of the tender occurs.

“Current CPI Figure” shall mean the CPI figure (or any specified index) for the
month in which the last day of the valuation period for the payment certificate
occurs.

3. The increase or decrease in the sums otherwise payable in interim or final payment
shall be dealt with as follows:

@)

(b)

If the percentage difference between Current CPI Figure and Base CPI Figure
does not exceed X%, then no adjustment of the interim payments and final
payment shall be made.

If the percentage difference between Current CPI Figure and Base CPI Figure
exceeds X%, the adjustment in respect of each payment certificate shall be
calculated by multiplying the “Effective Value”, “Proportion of Adjustable Items”,

“Net Change of CPI above threshold” and “Risk Sharing Proportion” together;
where

()  The “Effective Value” shall be the difference between:

(i) the amount which in the opinion of the Employer/Surveyor/Engineer is
due to the Contractor under Clause XXX of the Conditions of Contract; and

(i) the amount calculated in accordance with (i) above in the last preceding
interim certificate;

provided that in the case of the first Interim Payment Certificate the
Effective Value shall be the amount calculated in accordance with (i) above.

(I The “Proportion of Adjustable Items” shall be the proportion of the
“Effective Value” which, as stipulated in the contract, shall be subject to
price adjustment.

(111 The “Net Change of CPI above threshold” shall be

(i) the fraction of which the numerator is the Current CPI Figure minus the
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Base CPI Figure and the denominator of which is the Base CPI Figure
minus X% if the Current CPI Figure is greater than the Base CPI; or

(ii) the fraction of which the numerator is the Current CPI Figure minus the
Base CPI Figure and the denominator of which is the Base CPI Figure
plus X% if the Current CPI Figure is smaller than the Base CPI.

(IV) The “Risk-Sharing Proportion” is the proportion of risk associated with the
fluctuation in prices to be borne by the Employer/Surveyor/Engineer as
stipulated in the contract.

A2. Sample clauses for CAP Approach

1.

The interim payment and final payment shall include an adjustment in accordance
with the provisions of this clause. The net total of such adjustments shall be used in
determination of the final account.

For the purposes of this clause:-

(@) the Consumer Price Index (CPI) shall be the Consumer Price Index (C) (or any
specified index) published monthly by the Census and Statistics Department of
the Government of Hong Kong.

(b) “Base CPI Figure” shall mean the CPI figure (or any specified index) for the
month in which the date for the return of the tender occurs.

(c) “Current CPI Figure” shall mean the CPI figure (or any specified index) for the
month in which the last day of the valuation period for the payment certificate
occurs.

The increase or decrease in the sums otherwise payable in interim or final payment
shall be dealt with as follows:

(@ If the percentage difference between Current CPI Figure and Base CPI Figure
does not exceed X%, then no adjustment of the interim payments and final
payment shall be made.

(b) If the percentage difference between Current CPI Figure and Base CPI Figure
exceeds X% but is less than Y%, the adjustment in respect of each payment
certificate shall be calculated by multiplying the “Effective Value”, “Proportion
of Adjustable Items”, “Net Change of CPI above threshold” and “Risk Sharing
Proportion” together; where

0] The “Effective Value” shall be the difference between:
() the amount which in the opinion of the Employer/Surveyor/Engineer
is due to the Contractor under Clause XXX of the Conditions of

Contract; and

(i) the amount calculated in accordance with (i) above in the last
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preceding interim certificate;

provided that in the case of the first Interim Payment Certificate the
Effective Value shall be the amount calculated in accordance with (i)
above.
(I The “Proportion of Adjustable Items” shall be the proportion of the
“Effective Value” which, as stipulated in the contract, shall be subject to
price adjustment.

(Il The “Net Change of CPI above threshold” shall be

() the fraction of which the numerator is the Current CPI Figure minus
the Base CPI Figure and the denominator of which is the Base CPI
Figure minus X% if the Current CPI Figure is greater than the Base
CPI; or

(i) the fraction of which the numerator is the Current CPI Figure minus
the Base CPI Figure and the denominator of which is the Base CPI
Figure plus X% if the Current CPI Figure is smaller than the Base
CPL.

(IV) The “Risk-Sharing Proportion” is the proportion of risk associated with
the fluctuation in prices to be borne by the Employer/Surveyor/Engineer
as stipulated in the contract.

(In a case where the risk above the CAP is borne by the Contractor)

(© If the percentage difference between Current CPI Figure and Base CPI Figure
exceeds or is equal to Y%, the adjustment in respect of each payment
certificate shall be calculated by the same method as stipulated in (b) above,
except that:-

() The “Net Change of CPI above threshold” shall be taken as:-

(i) Y% if the Current CPI Figure is greater than the Base CPI, or
(i) -Y% if the Current CPI Figure is smaller than the Base CPI.

(In a case where the risk above the CAP is borne by the Employer)

(c) If the percentage difference between Current CPI Figure and Base CPI Figure
exceeds or is equal to Y%, the adjustment in respect of each payment
certificate shall be calculated by the same method as stipulated in (b) above,
except that: the Risk Sharing Proportion between the
Employer/Surveyor/Engineer and the Contractor will be 100:0 for the Net
Change of CPI above Y%.

A3. Sample clauses for Target Cost Approach

1. At the end of each Valuation Period the Employer/Surveyor/Engineer shall make
adjustments to the Target Cost to take account of differences between the price paid
by the Contractor for Specified elements in the Valuation Period and the estimated
unit prices of the Specified elements used in the determination of the initial Target
Cost (and identified in the Form of Tender), as follows.
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The adjustment, if any, to the Target Cost in respect of each Specified Element shall
be calculated as A x (C — B), where:

A= the planned consumption of the Specified Element for that Valuation Period
identified in the Form of Tender, as the figure may be adjusted in
accordance with Clause 2.

B= the estimated unit price used in the determination of the initial Target Cost
(and identified in the Form of Tender)
C= the weighted average unit price paid by the Contractor in respect of that

Specified Element during the Valuation Period.
The Target Cost shall be adjusted by the sum of the adjustments in respect of
each of the Specified elements.

2. If a Variation or Value Engineering Madification involves an increase or reduction in
the quantities of a Specified Element required for the Works, for the purposes of
Clause 1 the Employer/Surveyor/Engineer shall adjust the planned consumption
figures in any Valuation Periods for the Specified Element to reflect such increase or
reduction, as he considers fair and reasonable taking into account the nature of the
Variation or Value Engineering Modification.

A4. Sample clauses for PFF Approach

I. Civil Engineering, E&M, Building and Design and Build Contracts

The wordings of the fluctuation clause for the Civil Engineering, Building, and
Design and Build contracts are as follows:

(1) The sum payable in any interim or final payment certificate certified by the
Engineer as being due (other than sums due under this Clause) shall be
increased or decreased in accordance with the provisions of this Clause if
there shall be any changes in the Index Figures listed in the “Index
Numbers of the Costs of Labour and Materials used in Public Sector
Construction Projects (April 2003 = 100)"compiled by the Census and
Statistics Department of the Government of the Hong Kong Special
Administrative Region and applicable to those items included in the
“Schedule of Proportions”.

(2) The net total of such increases and decreases shall be given effect to in
determining the Final Contract Sum.

(3) For the purpose of this Clause:
(a) “Index Figure” shall mean any Index Figure appropriate to sub-clause
(1) of this Clause.

(b) “Base Index Figure” shall mean the appropriate Index Figure
applicable to the date 42 days prior to the date for the return of
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tenders.

(c) “Current Index Figure” shall mean the appropriate Index Figure to be
applied in respect of any interim or final payment certificate by the
Engineer and shall be the appropriate Index Figure applicable to the
date 42 days prior to:

() the due date (or extended date) for completion of the Works, or

(i) the date of completion of the Works certified pursuant to Clause
53, or

(i) the last day of the period to which the payment certificate
relates, whichever is the earliest.

Provided that in respect of any work the value of which is included in
any such certificate and which work forms part of a Section for which
the due date (or extended date) for completion has passed without
completion pursuant to Clause 53 being achieved, the Current Index
Figure shall be the Index Figure applicable to the date 42 days prior
to the due date (or extended date) for completion of that Section.

(d) The “Effective Value” in respect of the Works or any Section thereof
shall be the difference between:

() the sum, exclusive of any increases or decreases made in
accordance with this Clause, which in the opinion of the
Engineer is due to the Contractor under Clause 79, before
deducting retention and before deducting previous payments on
account, less all sums in respect of Nominated Sub-contractors
including profit thereon and items based on actual cost or
current prices; and

(i) the sum calculated in accordance with (i) above and included in
the last preceding interim payment certificate issued by the
Engineer.

Provided that in the case of the first certificate the Effective Value
shall be the sum calculated in accordance with (i) above.

(4) The increase or decrease in the sums otherwise payable in an interim
or final payment certificate pursuant to sub-clause (1) of this Clause
shall be calculated by multiplying the Effective Value by a Price
Fluctuation Factor which shall be the net sum of the products obtained
by multiplying each of the calculated proportions given in column 4 of
the “Schedule of Proportions” by a fraction the numerator of which is the
relevant Current Index Figure minus the relevant Base Index Figure and
the denominator of which is the relevant Base Index Figure.

Provided that if any appropriate Current Index Figure has not been
published at the time of issue of any payment certificate, the
increase or decrease in the sum payable in respect of that
certificate will be provisionally calculated and added to or
deducted from the sum payable in the certificate by the Engineer
using the latest published Current Index Figure and shall be
corrected in the next Engineer’s certificate following the
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publishing of the relevant Current Index Figure.

(5) The “Schedule of Proportions” shall (irrespective of the actual
constituents of the work) be “the Schedule of Proportions to be used in
calculating the Price Fluctuation Factor” submitted with the Tender and
with the calculations duly completed.

Il. Term Contracts for Civil Engineering Works

The fluctuation clause for the term contracts for the civil engineering works
is similar to the one in | above, except the words “interim or” is omitted in
the first sub-clause (1) and an additional sub-clause (6) to exclude the
applicability of the CPFS to interim payment certificate is included:

(6) The provisions of this Clause shall not apply to interim payment
certificate issued by the Engineer pursuant to Clause 79.

Building Capital Works Contracts with Nominated Sub-contract for
Electrical Installation

The fluctuation clause provided under the standard form of building contracts
stipulates that the Effective Value shall exclude any payments to nominated
sub-contractors (refers Clause 3(d)(i) in I above). This implies that CPFS is not
applicable to nominated sub-contracts (NSC). ETWB TCW No0.21/2003 has
allowed a clause in the Special Conditions of Contract to deal with fluctuation
adjustment with regard to NSC for electrical installation. It also mentions that
unless under exceptional circumstances, NSC other than that for electrical
installation shall have no provision for contract price fluctuation adjustment and
that if such exceptional circumstances arise, a further SCC or an amendment
of the standard SCCs will be required.

The essence of the fluctuation adjustment for the NSC for electrical
installation is on the cost of labour. It uses the Index of Average Daily Wages
of Workers Engaged in Public Sector Construction Projects (the “Wage Index”)
compiled by the Census and Statistics Department as a base. If the difference
between the Wage Index at any valuation period and the Wage Index at the
tender submission month is less than 5% then no adjustment is applicable. If
the difference is greater than 5%, then the Employer shall pay to the
Contractor or the Contractor shall allow to the Employer, as the case may be,
the following adjustment:

“for each and every workman properly and necessarily employed by the
Nominated Sub-contractors on the Site or in connection with the Sub-contract
Works, the sum, calculated at the rate of twenty cents per day during the period
to which new Wage Index relates in which the workman was so employed, for
each unit figure of the Wage Index by which the increase or decrease in the
Wage Index figure for the trade in which the workman is employed shall exceed
five per cent.”
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