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1. Introduction

1.1. There is general industry support for the
Guidelines on Subcontracting Practice,
promulgated by the Provisional Construction
Industry Co-ordination Board in March 2003 to
document basic principles of good subcontracting
practices. To promote wider adoption of these
principles, these guidelines are compiled to
encourage the development of standard forms of
subcontracts for basic trades. The availability of
standard forms will help improve the common
practice of entering into subcontracts with
rudimentary or no written contract documents.

1.2. Unlike basic trades, the use of written
subcontracts for specialist trades is a standard
practice. For instance, the Standard Form of
Domestic Sub-contract published by the Hong
Kong Construction Association is used for
engaging specialist subcontractors for executing
E&M works in the building contracts of
Architectural Services Department. We hope that,
if the existing standard forms are revised in future,
the guidelines will serve as the benchmark of fair
contract terms recognized by the industry.

1.3. A list of fundamental provisions
recommended for inclusion in the standard forms
of domestic subcontracts for basic trades is set out
in the following sections, in which —

(a) “Contractor” means the Main Contractor or a
subcontractor who further subcontract his
works (the Principal Subcontractor);

(b) “Main Contract” means the contract between
the Employer and the Main Contractor;

(c) “Subcontract” means a domestic contract for
subcontracting the works of a Main Contract
or another subcontract (the Principal
Subcontract). The term “Subcontractor”
should be interpreted accordingly; and

“Subcontract Works” means works included
in a subcontract.

(d)
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2. Definitions

2.1. The meanings of essential words and
expressions used in a Subcontract should be
consistent with the terminology of the Main
Contract and should be clearly defined to avoid
unnecessary ambiguities. Essential terms may
include Contractor, Employer, Main Contract,
Main Contractor, Period for Completion, Site,
Subcontract, Subcontractor and Subcontract
Works.

3. Basic Information

3.1. The documents forming a Subcontract
should be clearly defined.  Furthermore, the
Subcontract should contain basic information that
may help trace the chain of subcontracts up to the
Main Contract and enable the Subcontractor to
have a better understanding of the project. Such
information should include —

(a) names of contracting parties and their
positions (e.g. Contractor, Subcontractor,
etc.);

(b) relevant information on the Main Contract,
including drawings, specifications and
provisions of relevance to the Subcontract
wherever practicable; and

(c) names and details of Employer and Main
Contractor.

4. General Obligations of the
Subcontractor

4.1. To ensure good performance and to
eliminate non value-adding subcontracting, the
Subcontractor should be made fully aware of its
general obligations covering the following major
aspects —

(a) scope and responsibility for execution,
completion and maintenance of the
Subcontract Works;
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(b) design requirements (if any);

(c) prohibition of total subletting of the
Subcontract Works;

(d) need to obtain prior approval or written
consent (which should not be unreasonably
withheld) for assignment of the Subcontract
and further substantial subletting of the
Subcontract Works;

(e) relevant terms of the Main Contract
applicable to the Subcontract;

(f) making available a complete set of accurate
attendance and wage records including
relevant records confirming payment of
wages to workers (such as payroll records
and receipts);

(g) compliance with statutory requirements
applicable to the Subcontract Works,
including giving necessary support to the
Contractor in this regard and responsibilities
for paying levies and statutory charges;

(h) obligation to follow ethical practices
recognized by the industry such as the Code
of Ethics published by the Hong Kong
Construction Association;

(1) paying for the use of site facilities provided
by the Contractor;

(j) complying with the Contractor’s safety and
environmental policies; and

(k) providing prompt daily records of works
carried out.

5. General Obligations of the
Contractor

5.1. To help avoid unnecessary misunderstanding
and contractual disputes, the general obligations of
the Contractor should also be clearly listed
covering the following aspects —

_3_
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(a) obligations and liabilities assumed by the
Contractor with respect to any of the
Subcontract Works;

(b) working site,

access, construction plant,

facilities, and general attendance to be
provided for or shared with the
Subcontractor;

(c) care of the Subcontract Works except for
those caused by acts of neglect or default on

the part of the Subcontractor;

(d) providing timely information to the
Subcontractor to facilitate execution of
works; and

(e) supplying of materials for use of the
Subcontractor including the scope of the
supply, allowance for wastage and schedule

of delivery.

6. Commencement and
Completion
6.1. For the sake of clarity, the date for

commencement for execution of the Subcontract
Works should be stipulated and confirmed in
writing by the Contractor.

6.2. Alternatively, there may be provisions that
upon receipt of the Contractor’s written
instructions, the Subcontractor should, within a
reasonable period as specified, enter the Site and
commence the Subcontract Works.

6.3. The date for completion, or the Period for
Completion, for the Subcontract Works should
also be stated and confirmed in writing by the
Contractor.
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7. Extension of Time

7.1. Provided that written notice is given within a
reasonable period to be specified, the
Subcontractor should be entitled to extension of
time under the circumstances as defined in
Subcontract, such as —

(a) any cause of delay to the execution of the
Subcontract Works for which an extension
of time for completion is permitted under the
Main Contract;

(b) variation, suspension or revised
programming of the Subcontract Works
ordered in writing by the Contractor; or

(c) delay caused by breach of the Contractor as
detailed in the Subcontract.

7.2. Assessment of extension of time should be
made within reasonable time and subject to
justifications to be provided by the Subcontractor
or agreed by both contracting parties.

8. Delay

8.1. The circumstances under which the
Subcontractor may be liable to deduction of
liquidated damages, and the method for
assessment of liquidated damages, should be
clearly stated.

8.2. The Contractor should confirm in writing as
soon as possible the amount of liquidated damages
payable by the Subcontractor in the event of delay
to the completion of the Subcontract Works.

8.3. A Subcontract may also include provisions
for awarding bonus to the Subcontractor for early
completion of the Subcontract Works.
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9. Instructions and Variations

9.1. Subject to any limitations in the
Subcontract, the Contractor may instruct variations
to the Subcontract Works including addition,
modification or omissions through written
instructions or oral instructions confirmed
subsequently in writing either by the Contractor or
Subcontractor. The Subcontractor should comply
with these instructions within reasonable time and
should only make variations authorized by the
Contractor.

9.2. Basic rules as well as timeframe (if
applicable) for valuation of variations should be
given. Variations may be assessed —

(a) by reference to the rates and prices in the
Subcontract for work omitted or of similar
character;

(b) by fair valuation using the rates and prices in
the  Subcontract as the basis for
determination so far as may be reasonable;
or

(c) on a daywork basis if so ordered in writing
by the Contractor.

9.3. Wherever practicable, the Contractor should
confirm the valuation of variations within a
reasonable period.  Alternatively, on-account
payment should be made subject to adjustment (if
any) in final valuation.

10. Notices and Claims

10.1. The Subcontractor should give written notice
of claims, keep records and submit particulars
within a reasonable period to facilitate claim
assessment. The timeframe for submitting notices
for claims and any time-bars resulting from late
submissions should be clearly defined with
reference to similar provisions in the Main
Contract.
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10.2. The Contractor should respond to claims
within reasonable time after receiving the
 justifications and  particulars  from  the
Subcontractor.

11. Property in Material and Plant

11.1. The transfer of property in any construction
plant, temporary works, materials or things
provided by the Subcontractor in connection with
the Subcontract Works should be clearly stated
with reference to similar provisions in the Main
Contract.

12. Indemnity

12.1. The extent of indemnity to be provided by
the Contractor and the Subcontractor respectively
should be specified. As a general rule, the extent
of the indemnities to be provided by individual
Subcontractors should take into account the value
of their Subcontracts and the nature of the works,
while the total liabilities of all concerned
Subcontractors should be commensurate with that
imposed on the Contractor under the Main
Contract or Principal Subcontract taking into
account relevant administrative expenses incurred
by the Contractor.

13. Maintenance and Defects
Liability

13.1. The Subcontract should specify the duration
and the method of ascertaining the commencement
date of the maintenance or defects liability period
during which the Subcontractor is required to
maintain and rectify defects in the Subcontract
Works (fair wear and tear excepted). Wherever
practicable, the periods should be appropriate for
the type of Subcontract Works.
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(h) circumstances under which the
Subcontractor may suspend the execution of
works for delays in payment; and

(i) ensuring payment of wages to the
Subcontractor’s workers before releasing
payment to the Subcontractor

16. Determination of the Main
Contract

16.1. If employment of the Contractor is
determined for any reason, then the Contractor
shall forthwith determine the Subcontractor’s
employment by  written notice to the
Subcontractor.

16.2. Upon  such a  determination, the
Subcontractor’s entitlement to receive payment
should be clearly specified.

16.3. After deducting on-account payment, the
Subcontractor’s entitlement should include —

(a) value of all work (including any temporary
works) properly done by the Subcontractor;

(b) value of all materials properly bought and
left on the Site by the Subcontractor;

(c) reasonable costs of removing construction
plant from the Site if so required by the
Contractor; and

(d) reasonable costs committed in ordering
materials.

17. Determination by the
Contractor

17.1. The Subcontract should define the
circumstances under which the Contractor may
determine the Subcontract for the Subcontractor’s
default through reasonable written notice.
Typical examples of the Subcontractor’s default
are —
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(a) abandoning the Subcontract;

(b) failing to commence the Subcontract without
reasonable excuse;

(c) suspending the execution of the Subcontract
Works without reasonable excuse beyond a
specified period and refusing to resume after
receiving the Contractor’s reasonable written
notice;

failing to comply with an order confirmed in
writing by the Contractor to remove work
and materials not in accordance with the
Subcontract;

(d)

failing to proceed with the Subcontract
Works with due diligence;

(e)
persistent breaches of any obligations under
the Subcontract;

subletting the whole of the Subcontract
Works;

(2

further substantial subletting of the
Subcontract Works without prior approval,
and

(h)

(1) becoming bankrupt or insolvent.

17.2. The rights and liabilities of both the
Contractor and the Subcontractor upon notice of
determination should be clearly listed.

18. Determination by the
Subcontractor

18.1. The Subcontract should define the
circumstances under which the Subcontractor may
determine the Subcontract for the Contractor’s
default after giving reasonable written notice.
Typical examples of the Contractor’s default are —

(a) abandoning the Main Contract or his
subcontract with a contractor in the next
higher tier;
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(b) failing to commence the Main Contract or
his subcontract with a contractor in the next
higher tier without reasonable excuse;

(c) not paying the Subcontractor without good
cause; and

(d) becoming bankrupt or insolvent.

18.2. The rights and liabilities of both the
Contractor and the Subcontractor upon notice of
determination should be clearly listed.

19. Disputes

19.1. Provisions should be available to facilitate
early commencement of speedy dispute resolution
arrangements upon request by either contracting

party.

19.2. Apart from arbitration, alternative dispute
resolution  arrangements such as  expert
determination, mediation and adjudication may be
included.

20. Bond

20.1. The need of placing performance bonds
should only be optional depending on the nature,
scope and value of the Subcontract Works and the
risks  involved. The terms for placing
performance bonds, if deemed necessary, should
be clearly spelt out and avoid unduly imposing an
excessive financial burden on the Subcontractor.
Such bonds should be released upon satisfactory
completion of the Subcontract Works taking into
account the availability of retention money.
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21. Certificates

21.1. The Subcontract should make provisions
requiring the Contractor to issue certificate for the

Subcontractor’s entitlement to payments and
fulfillment of major contractual obligations
including the completion of works and

rectification of defects.
22. Governing Law

22.1. Similar to the Main Contract and all other
contracts, the Subcontract should be governed and
construed in accordance with the laws of Hong
Kong Special Administration Region.
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